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Casenotes
Privacy Lost: The Supreme Court's Failure to Secure
Privacy in That Which is Most Private-Personal Diaries
Cristina Johnson*

[Never] put anything down that you would not want

published on the front page of the New York Times.1
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I. INTRODUCTION

Over twenty years ago, Theodore Frank was convicted of the brutal murder of
a two-year-old girl.2 Five years later, his conviction was overturned because his
death sentence was based, in part, upon his personal diaries in which he
"rhapsodized about molesting children."3
The use of diaries to convict criminal defendants is not limited to cases over
twenty years old.4 In a recent case, an Ohio man on probation for possession of child
pornography was charged with pandering based upon his own writings.5 The charge
was entirely based on the defendant's fantasy writings about children being caged
and tortured.6 In response, critics expressed concern that our society isj ailing people
for "thought crimes."7
As morally repugnant as the above defendants are, diary writing is not the sole
province of murderers and child molesters. Those members of society who keep
diaries for innocent purposes should be protected from having their private musings
made public. However, courts cannot protect the diaries of the "innocent" without
8
also protecting the writings of the "guilty."
People have written in diaries for centuries. Japanese women kept "pillow
books" recording their private thoughts, which were stored in slipcases out of their
husbands' reach. 9 Other individuals made journal writing a substitute for
confession.' 0 The premium our society places on keeping diaries has not diminished
with time-in fact, it is at an all-time high." In addition to sociologists and

2.
Tracy Wilson, The Region Death Row Inmate Dies in Cell Crime: Theodore Frank Suffers an Apparent
Heart Attack in San Quentin 23 years after the Torture-Slaying of a 2-year-old Camarillo Girl, L.A, TIMES, Sept.
7, 2001, at B6, available at 2001WL 2516250 (copy on file with the McGeorge Law Review).
3.
Id. Frank was later convicted of the crime at retrial and sentenced to death. He died on death row,
awaiting execution. Id. See generally People v. Frank, 700 P.2d 415, 38 Cal. 3d 711,214 Cal. Rptr. 801 (1985).
4.
See infra Part III.C (discussing Moyer v. Commonwealth of Virginia, 531 S.E. 2d 580 (2000)).
5.
Julie Carr Smyth, Ohio State Professor, ACLU Offer Aid to Porn Fantasy Writer, Sept. 6, 2001, THE
PLAIN DEALER, at A 1,available at WESTLAW, 2001WL 20549713 (copy on file with the McGeorge Law Review).
6.
Id.
7.
Id.
8.
See infra Part V (discussing the difficulty in defining what should be protected based upon the contents
ofthe writing and this difficulty will also carry over into distinguishing between criminal and noncriminal writings).
9.
See Joyce B. LaVacca, Note, Protecting the Contents of a Personal Diary from Unwanted Eyes, 19
RUTGERS L.J. 389 (1988).
10. This tradition was advanced by the Society of Friends. In addition, St. Augustine and Blaise Pascal kept
journals. John Veech, The Veech Journal Pages-The History of Journals, at http://www.nzdances.co.nz/
joumal/history.htm (last visited Feb. 12, 2001) [hereinafter History] (copy on file with the McGeorge Law Review).
11. See History, supra note 10 (describing the evolution diaries have undergone through time, leading up
to the current trend of "teenagers buy[ing] diaries equipped with lock and key"); Stephen Smith, Dear Me: 'To
journal' Is Now a Verb, THE GLOBE AND MAIL, Jan. 22, 2000, at DI0 (describing the "new diary age" as one in
which "magazines will advise you how to do it, therapists will help you write through your pain and some libraries
will even accept your intimate accounts") (copy on file with the McGeorge Law Review); A.S. Berman, Open Diary
Lets People Anonymously Bear Their Souls, USA TODAY, Sept. 7, 2000, at 3D (describing the new trend of "online"
diaries) (copy on file with the McGeorge Law Review).
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psychologists, judges recognize the importance of diary writing. 2 For many people,
a diary is not just a chronicle of their daily lives but also a place to work out their
emotions and leave behind the stress of daily life. 13 A diary can be "a place to
cloister yourself away from the world and talk to yourself."' 14 Keeping a diary is,
therefore, a way for writers to discover who and what they are about15-which may
be a reason why teenagers so often keep diaries in their quest for self-discovery.
Diaries not only serve as a historical record, but are also personal discovery devices
and records of daily events. 16 In addition, diaries serve many other innumerable
purposes and benefits. 17
Diaries are kept because of their inherent private qualities.' 8 Commercially
purchased diaries with locks demonstrate the desire for privacy.19 The premium we
place on diaries makes the lack of protection under the United States Constitution
all the more disturbing.2" The Constitution and amendments were drafted to ensure
Americans would be free from government over-reaching and intrusion, among
other purposes. 2' However, the government has chipped away at the right to

12. See In re Johanson, 632 F.2d 1033, 1043 (3rd Cir. 1980) (finding the right to commit one's thoughts to
paper stimulates the development of ideas); Fisher v. United States, 425 U.S. 391, 420 (1976) (Brennan, J.,
concurring) (finding committing one's thoughts to paper facilitates the preservation of intimate memories).
13. Diane Patterson, The Secret Diary, at http://www.spies.com/-diane/journals.htm (last visited Oct. 9,
2000) (copy on file with the McGeorge Law Review). In addition, studies have been done reporting that many
creative people kept journals. History, supra note 10. In fact, diaries were kept by Charles Darwin and Leonardo
DaVinci. Id.
14. Smith, supra note 11, at D10.
15. Susan Martin, ReasonsforJournaling, at http://207.158.119/html/reasons.html (last visited Oct. 9,2000)
(copy on file with the McGeorge Law Review).
16. See id. (listing some of the reasons for keeping ajournal or diary: "finding yourself; becoming organized,
as the mind becomes focused when you know yourself more clearly and in detail"; solving problems, by allowing
the writer to see a problem in a new light and find solutions for it; becoming creative, as "the act of writing allows
you to think and concentrate more so that your mind works at a deeper, more intuitive level"; finding sanctuary by
escaping chaotic feelings or events; providing emotional therapy by allowing the writer to unburden himself of
difficult thoughts or feelings; enjoying life and recording happy experiences; offering timelines by being a record
of the writer's life and accomplishments; communicating better by improving the writers ability to express herself;
and providing a personal or family history); see also Kathleen Adams, The Center for Journal Therapy, at
http://www.joumal therapy.com (last visited Feb. 12, 2001) (stating "[a] journal or diary can be used to document
progress toward a goal, chart individual or business cycles, identify patterns, work through problems, improve
communication skills, heal the past and map the future") [hereinafter Journal Therapy] (copy on file with the
McGeorge Law Review).
17. Id.
18. But see Kate Kellaway, Review: Living: It Was the Best of Times: If We Really Wanted to Keep Our
Thoughts Private, We Wouldn't Write Anything Down. So Do People Who Keep Diaries Secretly Hope Someone
Will Read Them?, THE OBSERVER, Jan. 28, 2001, at 4 (arguing the true purpose of a diary is for others to read it)
(copy on file with the McGeorge Law Review).
19. LaVacca, supra note 9, at 389; see also Smith, supra note 11 (describing new technology in the area of
journals and diaries, specifically diaries with voice-recognition chips that monitor intruders).
20. See infra Part VII (summarizing the law in this area).
21. Boyd v. United States, 116 U.S. 616, 626-27 (1885).
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privacy-by using personal writings as evidence against the writer in criminal
cases.

22

A recent decision by the Virginia Court of Appeals upheld the admission of the
defendant's diary into evidence. The decision clearly indicates the Supreme Court
should decide whether there is any protection for diaries under the Constitution.24
If the Court decides in the negative, Congress or state legislatures should create a
statutory privilege for diaries.
This Casenote will review the history of the law as it relates to the protection of
private papers, including analysis under both the Fifth Amendment prohibition of
compelled testimony against oneself at trial, and the Fourth Amendment prohibition
of unreasonable searches and seizures. Part Two discusses the legal history
surrounding the issue of constitutional protection for diaries. Part Three describes
the facts of Moyer and the analysis the court used to reach its decision. Part Four
discusses the ramifications of Moyer upon our legal system and society. Part Five
advocates an application of the law that protects diaries through a "content
analysis." Finally, Part Six proposes adopting legislation to protect diaries from
government seizure and admission into evidence.
II.

LEGAL BACKGROUND

A. The Fifth Amendment Privilegefor PersonalPapers
The Fifth Amendment of the United States Constitution provides, in part, "[n]o
person... shall be compelled in any criminal case to be a witness against himself."25

22. See infra Part II.A (discussing the legal history in the area of protection for personal papers).
23. Moyer v. Commonwealth, 531 S.E.2d 580, 582 (2000).
24. The term "diary" as it has been used by various courts describe very different items. Some cases have
extended the term diary to include daily planners and calendars. See In re Johanson, 632 F.2d at 1037 (applying the
term "diary" to a pocket-size appointment book); United States v. Mason, 869 F.2d 414, 416 (8th Cir. 1989)
(applying the term "diary" to "pocket day-timers"); United States v. MacKey, 647 F.2d 898, 899 (9th Cir. 1981)
(applying the term "diary" to a book used to "record business meetings and transactions"). The aforementioned
"diaries" are not within the scope of this casenote. For the purposes of this Casenote, diary is defined as "a daily
written record of one's experiences, observations and feelings." WEBSTER'S COLLEGE DICTIONARY 373 (1992). In

other words, when speaking about constitutional protections for diaries, this Casenote contemplates a collection of
writings which set forth the writer's thoughts and feelings-not merely a "day planner." This casenote will also use
the terms "diary" and "journal" interchangeably.
An additional complication is that in today's society a diary takes on many forms beyond the traditional little
blank book with a lock and the words "My Diary" printed across the front. Today many diarists write on computers,
some utilizing commercial "diary" or journal software. See Smith, supra note 11 (discussing available journal
software for sale); Journal Therapy, supra note 16 (offering journaling software).
Some individuals even post their diaries on the Internet for others to read. See Berman, supra note II and
accompanying text; see also History, supra note 10 (discussing online journals, how keeping an online journal may
alter the contents of the diary, and providing a link to his own journal).
25. U.S. CONST. amend. V.
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The Supreme Court first applied the Fifth Amendment in the context of objects and
papers seized by the government in Boyd v. United States.2 6
In Boyd, the government subpoenaed invoices from the defendants to prove the
property in question had been undervalued when entering customs and, therefore,
was subject to forfeiture under statute.27 The defendants produced the invoices,
under protest, and appealed the lower court decision on the ground that requiring
them to turn over the invoices violated their constitutional rights.2 8 The Supreme
Court agreed with the defendants, basing their decision on both the Fourth and Fifth
Amendments.29
The Court reasoned there was no difference between seizing "a man's private
books and papers to be used in evidence against him" and "compelling him to be a
witness against himself."3 ° The Court also found the defendants' rights under the
Fourth and Fifth Amendments were inextricably linked together.3 1 It held any
seizure of evidence which amounts to "compelling a man to be 32a witness against
himself' is, by definition, an "unreasonable search and seizure.,
Though much of the reasoning of the Boyd Court was based on property
theories, there was an underlying concern for privacy interests. 33 To interpret the
Constitution, the Court looked at early opinions of Lord Camden ascertain to the
drafter's intent.3 4 In those opinions, the Court explained the Constitution sought to
protect against the invasion of privacy, not the search itself.35 The Court interpreted
these earlier opinions and stated "it is not the breaking of his doors, and the
rummaging of his drawers, that c6nstitutes the essence of the offense; but it is the
invasion of his indefeasible right of personal security, personal liberty and private
property" which "underlies and constitutes the essence" of these earlier opinions.3 6
The rule in Boyd, that a defendant's papers could not be used against him in a
criminal trial, remained largely unchallenged until thirty years ago when the
Supreme Court began to chip away at that blanket protection. 37 Beginning with
Couch v. United States,38 the Court limited the Boyd holding.
In Couch, the Court decided the issue of "whether [a] taxpayer may invoke her
Fifth Amendment privilege against compulsory self-incrimination to prevent the

26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

116 U.S. 616 (1886).
Id. at 618.
Id.
id. at 621.
Id. at 633.
Id.
Id.
Id. at 629-30.
Id. at 626-31.
Id. at 630.
116 U.S. at639.
See discussion infra this section.
409 U.S. 322 (1973).
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39
production of her business and tax records in the possession of her accountant.,
For two reasons, the Supreme Court found no privilege existed once the records
were surrendered to a third party.40 First, keeping in mind that at this point in history
the Fourth and Fifth Amendments were analytically linked together, the Supreme
Court held once the papers were in the possession of a third party, there was no
legitimate expectation of privacy. 4 1 Second, the defendant was not compelled to
make any sort of testimonial admission.42 The Court stated "a party is privileged
from producing the evidence [herself], but not from its production, '43 introducing
the concept of "compelled production."
In Fisher v. United States,44 the Supreme Court addressed a similar issue,
compelling production of documents in the possession of a third party. However, in
Fisher,the documents were not prepared by the defendant, but by his accountant.
The Court reasoned the defendant was not "compelled" to prepare or create the
46
papers sought-he did so voluntarily.
The Court also expanded the idea that there are instances in which "[t]he act of
producing evidence in response to a subpoena nevertheless has communicative
aspects of its own, wholly aside from the contents of the papers produced. 47 Such
"communicative aspects" include authenticating the papers or indicating possession
or control.48
However, the majority opinion in Fisher specifically stated the tax records at
issue were not "private papers"; consequently, the protections afforded in Boyd did
not apply.49 Fisher ultimately held the production of the tax records could be
compelled. 0 In his concurring opinion, Justice Brennan emphasized it was
significant that the papers at issue were book-keeping records rather than personal
papers.5 He also noted the scope of the Fifth Amendment privilege "is not
constrained by the limits of the wording of the Fifth Amendment but has the reach
necessary to protect the cherished value of privacy which it safeguards. 5 2

39.

Id. at 324.

40.
41.
42.
43.
44.
45.
46.
47.

Id. at 329.
Id. at 330.
Id.
Id. at 328 (quoting Justice Holmes in Johnson v. U.S., 228 U.S. 457, 458 (1913)).
425 U.S. 391 (1976).
Id. at410.
Id.
Id.

48.
49.

Id.
Id. at 423-24 (Brennan, J., concurring).

50. Id. at414.
51. Id. (Brennan, J.,
concurring); see also United States v. Waltman, 394 F. Supp. 1393, 1394 (W.D. Pa.
1975) (stating the defendant would have to turn over his "diary" because it commingled business and personal

information, with only the personal being afforded any Fifth Amendment protection).
52. 425 U.S. at 416-17.
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The Court next addressed the Boyd issue-the admissibility of subpoenaed
business papers against a defendant-in Andresen v. Maryland.53 Andresen
concerned a search of the defendant's office for business records. These records
were seized and introduced into evidence.54 The Court found such conduct did not
"offend the Fifth Amendment's proscription."55 However, this case involved the
seizure of business records, rather than personal papers. The Court recognized "the
Fifth Amendment protects privacy to some extent., 5 6 It further stated the Fifth
Amendment protects a number of important societal values, including "our respect
for the inviolability of the human personality and of the
right of each individual 'to
57
life."
private
a
lead
may
he
where
a private enclave
In Doe v. United States,58 the Supreme Court eliminated the remaining
protection afforded by Boyd. In Doe, the Court held "If the party asserting the Fifth
Amendment privilege has voluntarily compiled the documents, no compulsion is
present and the contents of the document are not privileged." 5 9 Thus, the only time
business documents cannot be admitted into evidence is when "[a] government
subpoena compels the holder of the document to perform an act that may have
testimonial aspects and an incriminating effect." 60 For example, if the incriminating
nature of a certain document was contingent upon the defendant having possession
of it, forcing the defendant to produce the document (and thus admit to possession)
would be testimonial and therefore incriminating.
The Doe majority left open the question of whether personal papers have added
protection. However, this issue was hotly debated in the concurring and dissenting
opinions. Justice O'Connor wrote a separate concurrence, "just to make explicit,
what is implicit in the analysis of [the opinion]: that the Fifth Amendment provides
absolutely no protection for the contents of private papers of any kind.' Justices
Marshall and Brennan espoused an opposing view, urging the issue of the extent of
protection afforded to private papers has not been decided by the Supreme Court
since Boyd.62 Justice Brennan argued a higher degree of concern exists for the
privacy interests in "private diaries" than in business records.63
The following example clarifies the impact of the differing opinions: A
defendant writes in her diary on a regular basis, describing the day's events and her
feelings and perceptions about those events. The defendant is then indicted for a
crime and the state would like to subpoena the diary because there may be remarks
53.
54.
55.
56.
57.

427 U.S. 463 (1976).
Id. at 477.
Id.
Id.
Id. at 476.

58.

465 U.S. 605 (1984).

59.

Id.
at 612.

60.
61.

Id.

62.
63.

Id.at 618 (O'Connor, J., concurring).
Id. at 618 (Marshall & Brennan, JJ., concurring and dissenting).
Id.
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in that diary in which the defendant admitted her guilt. Justice O'Connor's theory
would provide no special protection for the diary. 64 She would analyze it like any
other piece of evidence. 65 Therefore, the Fifth Amendment would provide no
protection of the diary because the defendant was under no "compulsion" to create
the diary-it was completely voluntary. Justice Brennan's theory would involve the
consideration of the contents of the diary and the private nature of those contents.66
This is all the Supreme Court has said on the issue of the protections afforded
in Boyd. Consequently, no meaningful precedent applies to personal papers. Prior
cases limiting Boyd may be distinguished because they dealt with records which
have a lesser privacy interest,'67 largely because they relate to business, not the
defendant's personal thoughts.68
In addition to a lack of precedent from the Supreme Court, lower court decisions
have not squarely decided the issue of Fifth Amendment protection for the contents
of personal diaries.69 Cases allowing private diaries to be admitted into evidence
relied on circumstances other than an analysis of the admissibility of the diary
itself."'
One such circumstance is when the diaries have been turned over to law
enforcement by third parties.7' Such a situation is vastly different from that in Boyd,
where the private papers came into the possession of the government through
compulsion by the government.72 Similarly, Johnson v. U.S. asserted, "if the
documentary confession comes to a third hand.., the use of it in court does not
73
compel the defendant to be a witness against himself.
Another instance in which lower courts allowed the defendant's diary to be
admitted into evidence is when the owner of the diary alerted law enforcement

64.

See supra note 61 and accompanying text (explaining Justice O'Connor's application of the Fifth

Amendment to diaries).
65.
66.

Id.
See supra note 62 and accompanying text (describing Justice Brennan's application of the Fifth

Amendment to diaries).
67. See supra Part II.A (describing the history of protection for private papers and the erosion of the rule
of law in Boyd).
68. See supra Part II.A (discussing Doe).
69. See State v. Andrei, 574 A.2d 295, 297-99 (Me. 1990) (holding it permissible to admit the defendant's
diary into evidence when the diary was delivered to the police by her husband); State v. Barrett, 401 N.W.2d 184,

189-91 (Iowa 1987) (holding it permissible to admit the defendant's diary into evidence when he left the diary at
a diner, where it was read by employees of the restaurant who, after being alarmed by the contents, called it to the
attention of the police); People v. Sanchez, 30 Cal. Rptr. 2d 111, 119-20 (1994) (holding it permissible to admit the
defendant's diaries into evidence when the diaries were delivered to the trial court by the defendant's lawyer, after
being discovered by his sister).
70.
71.
72.
73.

Id.
Id.
Boyd, 116 U.S. at 618.
Johnson v. United States, 228 U.S. 457, 459 (1913).
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authorities to either the diary's existence or its incriminating nature. 4 In such
instances, since the defendant has voluntarily brought the diary to the attention of
law enforcement, there is no compulsion (or alternatively there is a waiver of any
assertion of Fifth Amendment privilege).75
The Fourth and Fifth Amendments were inextricably linked until the period
following Boyd. After Boyd, a trend to "separate" the Fourth and Fifth Amendments
developed.76 In Boyd, a search was unreasonable if it violated the Fifth
Amendment. 77 The Fifth is limited to preventing compelled self-incrimination while
the Fourth is limited to protecting privacy by ensuring all searches and seizures are
reasonable.78 Some suggest "an approach geared to the objective of the Fourth
Amendment-to secure privacy-would seem more promising than one based on
the testimonial character of what was seized.

79

Judge Learned Hand argued "the real evil aimed at by the Fourth Amendment
is the search itself, that invasion of a man's privacy which consists in rummaging
about among his effects to secure evidence against him. ' 80 Thus, courts seek to deter
the search itself.8'One judicially made tool to deter an unreasonable search is the
exclusionary rule,82 which suppresses the fruits of unreasonable searches.83
B. FourthAmendment ProtectionAgainst UnreasonableSearches and Seizures
The Fourth Amendment's prohibition of unreasonable searches and seizures was
the alternative basis upon which the Boyd Court held the admission of the
defendant's personal diaries into evidence is prohibited at criminal trials. 84 The
Fourth Amendment states, in part, "[t]he right of the people to be secure in their
persons, houses, papers and effects against unreasonable searches and seizures, shall
not be violated. 85

74. See People v. Miller, 131 Cal. Rptr. 863 (1976) (admitting the defendant's diary into evidence when he
drew the police officer's attention to the existence and possible incriminating nature of the diary by snatching it
away from the officer's reach when the officer was conducting a lawful search); see also, Senate Select Comm. on
Ethics v. Packwood, 845 F. Supp. 17 (D.C. Dist. 1994) (requiring Senator Packwood to turn his personal diaries
over to the Committee after he openly mentioned their existence on the Senate floor, allowed certain parts of his
diaries to be read by the Committee, and dictated them to his secretary for transcription).
75. Packwood, 845 F. Supp. at 17; Miller, 131 Cal. Rptr. at 863.
76. See infra notes 81-83 and accompanying text (discussing recent trends in interpreting the Fourth and
Fifth Amendments).
77. 116 U.S. at 616.
78. id.
79. Id.
80. United States v. Poller, 43 F.2d 911,914 (2d Cir. 1930).
81. Boyd, 116 U.S. at 630.
82. See Mapp v. Ohio, 367 U.S. 643, 643 (1961) (explaining that under the exclusionary rule, evidence
obtained in violation of the Constitution is inadmissible in a criminal trial). But see infra Part III.B (discussing the
"good faith" exception to the exclusionary rule).
83. Id. at 648 (quoting Weeks v. United States, 232 U.S. 3383, 392 (1914)).
84.

116U.S.at621.

85.

U.S. CoNsT. amend. IV.
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Many defendants have asserted that certain documents, because of their nature,
should never be the fruit of a reasonable search. 6 Personal diaries are included in
this category.87 There are other instances when judges, in dicta, suggested diaries are
incapable of being lawfully seized because of their inherently private nature.88 They
argued the Fourth Amendment was intended to protect privacy rights; therefore,
allowing the seizure of such a private document will always be unreasonable.8 9
However, the trend in Supreme Court cases has been to limit the holding in Boyd,
90
not to reaffirm or expand it.
In addition, the application of the Fourth Amendment has gradually changed. 9'

In Boyd, the Supreme Court created a substantive rule, whereby certain classes of
property could not be seized.92 However, Warden v. Hayden marked a shift toward

viewing the Fourth Amendment as a procedural protection-ensuring the police are
required to take specific steps in order to search or seize a suspect's property. 93 The
shift in the Court's view of the Fourth Amendment supports the notion that there are
no "substantive" protections for seized items-only procedural. Therefore, items,

based on their character, are not excluded as per se unreasonable fruits of a search.94
Rather, the procedures followed by the police would be scrutinized to determine the
validity of a search. 95

Traditionally, property could not be seized, even with a search warrant, if it was
"mere evidence. 96 This traditional rule provided the government could only seize
items to which it had a better property interest, such as contraband or
instrumentalities of a crime.97 Hayden marked the demise of the "mere evidence"

86. See United States v. Boyette, 299 F.2d 92, 95 (4th Cir. 1962) (holding that while it would allow the
seized receipts into evidence because they did not implicate the Fifth Amendment privilege against selfincrimination, "it has been thought that a diary in which its author has recited his criminal conduct, seized in an
otherwise lawful search, should not be used against him"); United States v. Bennett, 409 F. Rptr. 888, 896 (2d Cir.
1969) (stating because the fruits of the search in question were clothing, not of a testimonial or communicative
nature, "this case does not require we consider whether there are items of evidential value whose very nature
precludes them from being the object of a reasonable search and seizure").
87. Boyette, 299 F.2d at 95.
88. See United States v. Doe, 465 U.S. 605, 619 (1984) (Marshall, J., concurring and dissenting) (stating
"there are certain documents no person ought to be compelled to produce at the Government's request"); Fisher,
425 U.S. at 420 (Brennan, J., concurring) (explaining "this case does not require that we consider whether there are
items of evidential value whose very nature precludes them from being the object of a reasonable search and
seizure"); Bennett, 409 F.2d at 896 (finding the case did not require them to reach the question of whether a diary
can be the subject of a reasonable search).
89. Fisher, 425 U.S. at 420 (Brennan, J., concurring).
90. See supra Part II.A (describing the legal background in the area of privacy for papers).
91. See supra Part II.A.
92. See Boyd, 116 U.S. at 529 (holding it is improper for the court to "extort from the party his private books
and papers").
93. 387 U.S. 294, 300-10 (1967).
94. Doe, 465 U.S. at 618 (O'Connor, J., concurring).
95. Id.
96. See generally Hayden, 387 U.S. at 294 (discussing the "mere evidence" rule and overturning it).
97. Id. at 302-05.
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rule. 98 However, a different limitation took its place, designed to prevent overreaching by the government. 99 This limitation is procedural, imposing specific
criteria law enforcement must meet prior to obtaining a search warrant.'0°
Therefore, a diary can be excluded if the procedures established for a reasonable
search are violated. 1 In order for a seizure to be upheld under the Fourth
Amendment, "the seizure must be reasonable and a search warrant must be issued:
(1) under oath, (2) by a neutral and detached magistrate, (3) particularly describing
the thing(s) to be seized and the place to be searched, and (4) based upon probable
to be seized will be found in the place to be searched
cause and belief that the thing
10 2
at the time of the search."'
While the first and second requirements (oath and detached magistrate) will not
have much impact on the issue of the seizure of a diary, the third and fourth
requirements (particularity and probable cause) may impact this issue. 103 Some argue
a diary is not a single thing to be seized but a collection of several, separate entries;
just naming the diary in the warrant may not be sufficient particularity to justify a
search of the entire diary for incriminating entries.' °4 When a diary is10 5searched,
personal details are read, in a quest to find an incriminating statement.
The reason why we shrink from allowing a personal diary to be the object
of a search is that the entire diary must be read to discover whether there are
incriminating entries; most of us would feel rather differently with respect
to a "diary" whose cover page bore the title "Robberies I Have
Performed."' 1 6 When a diary is searched, personal details are read, in a
quest to find a possibly incriminating statement. 1° 7

98.
99.

Id.at309-10.
Bennett, 409 F.2d at 896 (describing the need for a new restriction on searches after the demise of the

"mere evidence" rule).
100. LaVacca, supra note 9, at 399.
101. Id.
102. Id. (citing Gates v. Illinois, 462 U.S. 213, 230-46 (1983)).
103. These two requirements will impact diaries because of the nature of a diary and the fact that there are
many discrete entries in a diary and it is impossible to know what is inside a diary prior to reading it. The oath and
magistrate requirements are applicable to all warrants, and go more to procedures-so there is no special
applicability to diaries.
104. See Miller, 131 Cal. Rptr. at 866 (finding "[a] diary represents a collection ofentries made in expectation
of privacy. All or many of these entries may be innocent. A random search of a diary in the hope of finding an
incriminating entry arouses strong objections.").
105. Bennett, 409 F.2d at 896.
106. Id. at 897.
107. Id.
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Thus, a warrant permitting the search of a diary is similar to a general warrant,' °8
which is what the Fourth Amendment prohibits.' °9
In People v. Miller," 0 the California Court of Appeals, considered a similar line
of reasoning. It recognized that in seizing and reading a diary in search for evidence,
[t]he law officer's activities extended beyond seizure of the diary and
included a search of its contents to discover whether it contained
incriminating entries. A diary represents a collection of entries made in
expectation of privacy. All or many of these entries may be innocent. A
random search of a diary in the hope of finding an incriminating entry
arouses strong objections."'
The court emphasized the search was objectionable because of its "random
character."" 2 "[A] random police search is the precise invasion of privacy which the
3
Fourth Amendment was intended to prohibit."' 1
Justice Marshall has stated "that increasingly severe standards of probable cause
are necessary to justify increasingly intrusive searches." '" 4 Invading one's diary is
highly intrusive." 5 Therefore, searching a diary should necessitate a very high
degree of probable cause. Another instance in which the Supreme Court requires a
higher showing of probable cause is when a private home, rather than a business is
the subject of a search." 6 The Court explains this result by stating there is a lesser
expectation of privacy in a business than a home.' "7 A similar dichotomy exists
between private diaries and other papers: a diary deserves a higher degree of
protection than other pieces of physical evidence necessitating a higher showing of
8
probable cause."

108. Warrants are required to describe, with specificity the items sought, whereas a "general warrant" merely
allows a search without stating what is being searched for. Id.
109. Boyd, 116 U.S. at 621.

110. 131 Cal. Rptr. at 866.
111.
112.
113.
114.

Id. at 854.
Id.
Id. (quoting Mozetti v. Superior Court, 4 Cal. 3d 699, 711 (1971)).
Couch, 409 U.S. at 350 n.6 (1973) (Marshall, J., dissenting) (citing Camara v. Municipal Court, 387 U.S.

523 (1967); Terry v. Ohio, 392 U.S. 1 (1968); Stanford v. Texas, 379 U.S. 476 (1965)).
115. See sources cited infra note 118 (stating a higher degree of probable cause is needed for more intrusive

searches).
116. New York v. Burger, 482 U.S. 691, 700 (1987).
117. Id.

118. See Hayden, 387 U.S. at 304 (stating the purpose of the Fourth Amendment is the protection of privacy);
see also Doe, 465 U.S. at 619 (Brennan, J., concurring) (stating there is a higher degree of concern for the privacy
interests in diaries than business records).
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III.

MOYER V. COMMONWEALTH OF VIRGINIA

Moyer v. Commonwealth presented the issue of the admissibility of personal
papers to the Virginia Court of Appeals, an issue never directly addressed by the
Supreme Court. " 9 Although the justices have debated the issue in concurring and
dissenting opinions, the Supreme Court has not decided whether Boyd has been
overruled with respect to personal papers. 2 ° This lack of guidance led to the
situation in Moyer in which the court of appeals reached a decision and later
reversed itself upon rehearing. 121
A. The Facts
22
Moyer was an eighth-grade science teacher at a military academy in Virginia.1
Moyer lived on campus, in "barracks" with the students, where he served as a
"barracks supervisor."' 23 In 1997, school officials- became concerned Moyer was
sexually abusing some of the students. 24 On two different occasions, a school
official entered Moyer's apartment and found nude photographs of two students
(one current and one former) and some journals, written by Moyer, which discussed
boys needing "discipline and spanking."' 125 In addition to the objectionable nature
of the photos, Moyer's commentary was contrary to school policy, which provided
all corporal punishment be implemented by the middle school's "commandant" or
headmaster
while the student was fully clothed, and with a parent's written
26
1
consent.
The school official also had information one of the students in the photographs
127
was seen leaving Moyer's barracks late at night "in violation of school rules."'
This official also thought Moyer's relationship with his former student was
"strange" and his contact with the student in the photographs "exceeded the 'normal
28
student/teacher relationship' and was 'unhealthy."",1
School officials contacted the police and provided them with information which
the police subsequently used to obtain a search warrant for Moyer's barracks
apartment. 129
Among other things, the warrant specifically listed "[w]ritten materials

119. 531 S.E.2d 580 (2000).
120. See supra notes 61-66 and accompanying text (explaining the debate on the court regarding protections
for private papers).
121. See Moyer v. Commonwealth, 520 S.E.2d 371 (Vir. 1999) (holding the defendant's diary should be
excluded on the grounds of Fifth Amendment privilege).
122. Moyer, 531 S.E.2d at 583.
123. Id.
124. Id.
125. Id.
126. Id.
127. Id.
128. Id.
129. Id.
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(letters, diaries) ...related to sexual conduct between juveniles and adults."' 3 °
While executing the warrant, the deputy found Moyer had numerous journals. 3 ' He
"scanned" the journals looking for photographs or other materials specified in the
warrant.132 All "explicit" photographs in the journal were marked. 133 If no such
photograph was immediately obvious, he scanned the journal more carefully to see
if he could find anything the warrant authorized him to seize. 134 After reviewing all
of the journals, fourteen volumes were seized; only "two or three" were left
behind. 35 Later, another deputy thoroughly read the
seized journals to decide
"which portions would be used as evidence" at trial. 136
After a grand jury indicted Moyer, he moved to suppress the excerpts from his
diaries, "arguing that the seizure of the diaries violated the Fourth Amendment's
prohibition against general warrants."' 37 He also argued "that admission of the
excerpts into evidence would violate his Fourth and Fifth Amendment privilege
against self-incrimination."'' 38 The trial court denied the motion and admitted the
diaries into evidence. 39 Moyer appealed the case to the Virginia Court of Appeals."40
A panel of the court, with one dissenter, reversed and remanded for retrial. 14'Later,
the court granted the Commonwealth's petition for rehearing en banc and reversed
their original decision, upholding the trial court's decision to admit thejournals into
42
evidence.
B. Majority Decision
First, the court distinguished Moyer from Boyd because Boyd did not involve
a search warrant. 14'The Boyd decision "purported to equate the two" by analogizing
a search warrant to a subpoena. 144The Moyer court found Fisherand Andresen had
overruled Boyd on that ground, indicating subpoenas and search warrants were not
the same. 45 The court argued "[t]he elements of compulsion and potential selfincrimination that result from the production of documents pursuant to a subpoena

130. Id.
131. Id.

132. Id.
133. id.
134. Id.
135. Id.

136. Id.
137. Id.
138. Id.

139. Id.
140. Id. at 582.
141. Id.

142. Id.
143. Id at583-84.
144. Id.
145. Id.
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do not exist when the police, without assistance from the accused,
take existing,
' 46
voluntarily created documents pursuant to a valid warrant."'
The court also found Boyd was so limited by subsequent opinions it no longer
offered any protection for private papers. 147 The court recognized the Boyd holding
relied on both the Fourth and Fifth Amendments, and addressed each separately. 148
As for the Fourth Amendment, the court found the prohibition on seizing private
documents was eroded by subsequent decisions, such that149it did not afford protection
for personal papers seized pursuant to a search warrant.
In addressing the Fifth Amendment, the court found the Supreme Court
"significantly limited the meaning of compulsion under the Fifth Amendment." 5 °
The Virginia Court of Appeals decided the "production analysis" used by the
51
Supreme Court in Fisherapplied to private papers as well as business records.1
Essentially, since Moyer was not forced to write his journals or to turn his journals
over to the court, he was not compelled to be a witness against himself. 52 Even if
Moyer was compelled to produce the journals himself, only the act of production,
not the contents of the diaries, would be protected by the Fifth Amendment. 53 The
Virginia Court of Appeals further stated "compulsion" to produce under the Fifth
Amendment "does not exist when law enforcement
personnel instead seize the
' 54
warrant.'
search
valid
a
to
pursuant
evidence
The court's analysis then returned to the Fourth Amendment, with the court
stating "constitutional privacy issues, if any, associated with subpoenaing one's
personal diary would involve Fourth Amendment rather than Fifth Amendment
protections."' 155 The Moyer court chose not to address whether the warrant
authorizing seizure of the diaries was too broad or unreasonable. 156It held the "good
faith" exception to the exclusionary rule applied and allowed the diaries to be
admitted into evidence.' 57

146. Id. at 584.
147. Id. at 585.
148. Id.

149. Id. The Court also discusses the fact the seizures prohibited under Boyd and the Fourth Amendment
fused the Fourth and Fifth Amendments together. id. Therefore, anything prohibited under the Fifth Amendment
(testimonial evidence by a defendant to be used against him at trial) is a per se unreasonable search under the Fourth
Amendment. Id. This concept has been clearly overruled. See generally Hayden, 387 U.S. 294 (holding evidentiary
materials may be searched for and seized under proper circumstances); Katz v. United States, 389 U.S. 347 (1967)
(holding conversations of persons suspected of crimes may be seized under appropriate circumstances).
150. Moyer, 531 S.E. 2d at 585.
151. Id.See also infra notes 152-55 and accompanying text (contrasting "production analysis" with 'content
analysis" to determine whether a defendant has been "compelled" to testify against himself).
152. Moyer, 531 S.E. 2d at 585.
153. Id. at 586.
154. Id.

155. Id.
156. Id. at 588-89.
157. Id.
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The warrant specifically authorized the seizure of any letters or diaries relating
to sexual conduct between children and adults.'5 8 The court assumed, "without
deciding," the information upon which the warrant was issued was "insufficient to
permit a line-by-line search of [Moyer's] diaries."' 159 However, it was not so
deficient the officers should have known it to be invalid. 160 The officers' reliance on
the warrant was reasonable because "existing case law does not clarify whether or
under what circumstances the Fourth Amendment permits the seizure and
introduction into evidence of personal diaries."' 6 1 Therefore, the evidence should
62
have been admitted under the good faith exception to the exclusionary rule. 1
The essence of the court's opinion was there was no Fifth Amendment violation
in seizing Moyer's diaries because he was neither compelled to write the diaries in
the first place nor to turn the diaries over to the state. 63 The court declined to
consider whether the Fourth Amendment was violated in searching and seizing the
diaries because the evidence would still be admitted under the "good faith"
exception to the exclusionary rule. '64 Therefore the issue of whether there is any
Fourth Amendment protection for diaries, based on its content, has not been
resolved.
C. Dissent
The dissent, using Boyd, found "the Court's basic holding in Boyd, as applied
to private papers that are testimonial or communicative and that are in the
possession of the accused, has never been reversed."'' 65 The dissent distinguished
between cases limiting the holding in Boyd from the Moyer facts because they
concerned business records in the possession of third parties, reducing the
expectation of privacy. 66 The dissent emphasized, while Fisher held "purely
evidentiary" materials could be searched and seized under "proper circumstances,"
the Supreme Court left open the issue as to "whether there are items of evidential
value whose very nature precludes them from being the object of a reasonable
search and seizure."' 167 "[I]n short, although these cases refine the holding
in Boyd,
the Supreme Court has never overruled the core holding of Boyd.' 161

158. Id. at 589.
159. Id.
160. Id.
161. Id.
162. Id.
163. ld. at 580.
164. See supra notes 161 and accompanying text.
165. Moyer, 531 S.E. 2d at 596 (Benton & Coleman, JJ., dissenting).
166. Id. at 594-95.
167. Id. at 595 (quoting Fisher,425 U.S. at 407 n.9).
168. Id. at 596. The dissent cites numerous cases in which the Supreme Court and various federal district
courts, in dicta, acknowledged instances in which a person has "a unique privacy interest in his or her personal
papers when they remain in the person's possession." Id.

McGeorge Law Review / Vol. 33
The dissent argued Moyer was compelled to provide evidence, despite the fact
the journals were taken by warrant, not subpoena. 169 "The distinction between being
compelled to produce personal documents by subpoena, however, and having those
same personal documents seized by the government, does not relieve the
government of its obligation to avoid violating the Fifth Amendment rights of the
accused.,"170 Because the dissent found the evidence inadmissible as violating the
Fifth Amendment, it also failed to reach a Fourth Amendment analysis.' 7 '
IV. LEGAL AND SOCIAL

RAMIFICATIONS OF MOYER

The ruling in Moyer, if adopted by other courts, will have significant
ramifications for both criminal defendants and those with no ties to the criminal
justice system. It is difficult to conceive of an item in which a person would have
a greater privacy interest than his or her own diary.'72 Given the purpose of the
Constitution-and specifically the Bill of Rights-is to protect the liberty of all
American citizens, there should be a protection for diaries under the enumerated
rights of the Constitution. In lieu of finding such a protection, states should protect
the privacy of their citizens by creating a new privilege to cover a private diary.
Additionally, given the purposes of a diary, there is likely to be a tremendous
societal impact outside of the criminal justice system. Diaries are not instruments of
crime. They are quite common in our society, and most people who keep diaries
have strong feelings about others reading its contents. 73 Once our diaries are no
longer sacred, "Big Brother" really will be watching-and reading about-our most
private moments. And that is an intolerable breach of privacy.
A. Legal Consequences
In Moyer; the Virginia Court of Appeals stripped away virtually all protections
afforded under the Constitution for private papers. 174 By electing to apply a
"production analysis" in determining whether or not there was a violation of the
defendant's Fifth Amendment rights in seizing his diary, the Moyer court has made
75
it extremely difficult for any citizen to keep his or her diary private.

169. Id. at 597.
170. Id.
171. Id.

172. See supra notes 12-17 and accompanying text (describing the reasons people keep diaries and
emphasizing their importance).
173. See infra notes 214-17 and accompanying text (discussing the privacy most "diarists" feel they should
have).
174. See supra Part 1I.B and accompanying text (describing the majority opinion in Moyer).
175. See discussion infra Part IV.A (explaining why "production analysis" affords lesser protections for
privacy than "content analysis").
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In terms of Fifth Amendment protections, the Moyer court relied on a
"production analysis," which only protects a diary if the act of producing it would
be incriminating. 76 In order for a production of a diary to be incriminating and
therefore, excluded, no one besides the defendant can have knowledge of its
existence. 177 Many courts and scholars support such an approach. 178 However,
79
despite its easy application, "production analysis" does not protect private papers. 1
Proponents of the production approach argue "the clearer guidelines of the act
of production doctrine, though neither perfect nor fail-safe, will generally protect
truly private documents."' 8 ° The argument for production analysis construes the
expression "truly private" far too narrowly to give diary writers any solace.' 8'
In expressing his discomfort with the "production-analysis" rule, Justice
Douglas asserted:
The premium now will be on subterfuge, on by-passing the master of the
domain by spiriting the materials away or compelling disclosure by a
trusted employee or confidant. Inevitably, this will lead those of us who
cherish our privacy to refrain from recording our thoughts or trusting
anyone with even temporary
custody of documents we want to protect from
82
public disclosure. 1
Thus, someone who wants to keep her diary from being subpoenaed must keep its
location and existence secret. 183 However, if a third party inadvertently finds the
diary, it is admissible because the Fourth Amendment only applies to governmental
action. 8 4 Moreover, police are encouraged to discover these items without the
owner's assistance. 185

176. Moyer, 531 S.E.2d at 584; see also supra notes 47, 48 and accompanying text (giving examples where
production by itself would be incriminating).
177. Id.
178. See Daniel E. Will, Note, "DearDiary-Can You Be Used Against Me? ": The Fifth Amendment and
Diaries, 35 B. C. L. REV. 965 (1994) (advocating strongly the "production analysis" applied in Moyer over a
"content analysis" which would afford Fifth Amendment protection based upon the nature of the contents ofprivate
papers).
179. See supra notes 103-09 and accompanying text (describing the problems with "production analysis" in
the context of private papers).
180. Will, supra note 178, at 1000.
181. Id. (stating in order for a document to be "truly private" no one other than the writer of the object can
know of its existence. Most would disagree with that as a definition of private, as achieving total secrecy is nearly
impossible in today's society unless one is a hermit).
182. Couch, 409 U.S. at 341 (Douglas, J., dissenting).
183. Id.
184. U.S. CONST. amend. IV.
185. By finding the items on their own, there is no production on the part of the defendant, so there would
be no protection under a "production analysis" regime.
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A more protective method of analyzing this issue is a "content analysis,"
grounded in the reasoning of Boyd. 186 This method protects a document (or diary)
based upon its contents-the private nature of the written words. 187 Critics of
content-based analysis argue8 that determining what sorts of documents fall under the
right to privacy is difficult.1 1
Justice Brennan advocated the content-based analysis.189 In his opinion, the most
relevant consideration was "the degree to which the paper holder has sought to keep
private the contents of the papers he desires not to produce."' 90 This consideration
makes it important to look at the extent of the knowledge third parties
have about
191
the contents of a document and the private nature of its contents.
The "content analysis" may be more time-consuming than the bright-line rule
established by the "production analysis."' 92 However, it is more time-consuming
because "[a] precise cataloguing of private papers within the ambit of the privacy
protected by the privilege is probably impossible."' 193 Consequently, judges would
not have a handy list of documents which do and do not fall under the Fifth
Amendment privilege with which to refer. '94 Most documents would have to be
examined on a case-by-case basis.' 95 However, this approach would likely achieve
a more equitable result than a bright-line rule, which may be either over- or underinclusive. 9 6 In addition, there is support for the concept that there are some items
which a person may never be compelled to produce in court. 19 7 These items would
198
be protected under the privilege without the need for an intense factual analysis.
Such a rule would allow defendants to avoid having to reveal the contents of their
diaries in order to have them protected from admission into evidence.' 99

186. 116 U.S. at 616 (holding a search and seizure was improper because of the nature of the documents
seized, not because of the procedures followed).
187. See Will, supra note 178, at 978-85 (discussing "content analysis," as advocated by Justice Brennan in
Couch).
188. Id. at 1000.
189. Fisher, 425 U.S. at 424 (Brennan, J., concurring) (stating "[w]e are not without guideposts for
determining what books, papers and writings come within the zone of privacy recognized by the Amendment").
190. Id. at 425.
191. Id.
192. Id. at 426.
193. Id.
194. Id.
195. Id.
196. Unfortunately, this sort of analysis would require the contents of the diary be revealed to the judge, in
camera, so she may determine if they fit the criteria of a "truly private" diary deserving per se exclusion. Thus, there
will be some invasion of the writer's privacy.
197. See Doe, 465 U.S. at 618-19 (Marshall & Brennan, JJ., concurring and dissenting) (stating "under the
Fifth Amendment 'there are certain documents no person ought to be compelled to produce at the Government's
request"') (quoting Fisher,425 U.S. at 431-32).
198. Fisher,425 U.S. at 427 (Brennan, J.,
concurring) (stating papers in the nature of a personal diary are
protected under the privilege).
199. Id.
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B. The Effect Chipping Away at Privacy Rights Has on Society
In recent years, the Supreme Court has been very reluctant to recognize new
liberty rights and has limited some of its earlier holdings. 200 This chipping away 20at1
our privacy rights has caused society to change and place less value on privacy.
As citizens realize their privacy rights enjoy less legal protection, they are more
willing to put their personal problems on display for all to see and hear.202 Such
behavior has altered our society-for the worse.20 3 One author wonders "In this
2 °4
incontinently confessional age, is there still a place for the unpublished diary?,1
Demonstrating the lack of such a place, numerous journals and diaries are available
on the Internet, allowing anyone with an Internet connection to read the "private"
thoughts of the contributors. 205 Though most of these journal websites require
complete anonymity, contributors still share the personal triumphs and tragedies of
their lives with complete strangers. 206 Also, at the writer's option, readers of the
"open diary" forum may interact with the writers, making comments on each
entry.207

The fear one's personal diary could be made public without consent has spurred
many people to refrain from keeping diaries. 20 8 This is unfortunate because many
diaries published posthumously are valuable pieces of history.2 °9 In fact, many
political figures will not write anything personal because they fear it may be used

200. See Planned Parenthood v. Casey, 505 U.S. 833 (1992) (reaffirming the holding in Roe v. Wade, 410
U.S. 113 (1973) but eliminating its trimester framework and allowing some governmental intervention in the first
trimester); Washington v. Glucksberg, 521 U.S. 702 (1997) (reaffirming the right to refuse medical treatment
granted in Cruzan v. Dir., Missouri Dept. of Health, 497 U.S. 261 (1990), but refusing to extend this right to include
the right to die).
201. See infra notes 204-07 and accompanying text (discussing this change in society and lack of value for
privacy).
202. Id.
203. Id. and infra notes 210, 218.
204. Kellaway, supra note 18, at 4.
205. Smith, supra note 11,at D10.
206. See id. (discussing a teenage girl's recentjournal entries which recount the death of her best friend since
childhood and her feelings about that tragedy).
207. Id.
208. Joseph Kennedy said he would never write "anything down that [he] would not want published on the
front page of the New York Times." Stout, supra note 1,at F6. As a result, his diaries and private papers have "some
very conspicuous gaps" in terms of their historical record, with nothing being said of his relationship with Gloria
Swanson or his "compliance" with the Eighteenth Amendment. Id. In addition, Hillary Rodham Clinton has been
quoted as saying "Keep a diary? Why, it would be subpoenaed!" The Secret Diary,supra note 13.
209. An example of this historical value is the diary of Anne Frank. Anne Frank, a child, hid in Amsterdam
to avoid being sent to a concentration camp. Dagboek Anne Frank Huis, at http://www.annefrank.nl/eng/
diary/textdagboek/textDB3.html (last visited Jan. 20, 2002) (copy on file with the McGeorge Law Review). Her
diary served as her closest friend and confidant during the years she was in hiding. Through her words, any reader
of her now-published diary knows the inner Anne Frank with all of her complexities and insecurities. Id.
After her death in a concentration camp, Anne's father allowed her diary to be published. Through this
publication, the world learned what it was like to be a victim of the Nazis. Anne Frank's diary is one of the most
famous diaries ever published. It has been published in many languages and has sold millions of copies. Id.
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against them in the future.21 ° Senator Bob Packwood's diary contributed to this
problem, by showing public figures how vulnerable their diaries and memoirs are
to public disclosure. 21 However, Senator Packwood may have enhanced his
vulnerability by being indiscrete with his diaries and failing to adequately safeguard
his privacy prior to the Senate subpoena. 1 2
In response to the vulnerability of public figures, the owner of a journaling site
expressed concern as to what the presidential libraries of the future will contain if
no one is willing to commit their private thoughts to paper for fear of it being
subpoenaed. 13 Websites dedicated to diarists explicitly warn, "Don't tell your
journal anything you wouldn't want the District Attorney to hear., 214 Unfortunately,
even in the "private enclave" of a personal journal, American citizens must be wary
of recording their thoughts on paper for fear their words will someday be used
against them.2 Is
The right to write in a diary is "the ability to think private thoughts, facilitated
216
as it is by pen and paper, and the ability to preserve intimate memories.,
Modernly, the law has had the effect of deterring those who might keep diaries or
memoirs from ever putting pen to paper because of the "fear that those thoughts or
events or those memories [c]ould become the subjects of criminal sanctions however
invalidly imposed. 217
Failing to offer protection for diaries will have a severe detrimental effect on our
society. 2 8 Given the benefits of "journaling" touted by advocates 2'9 and the decline
in the practice of keeping a journal, society has already been harmed. 2 20 This harm
requires a remedy.

210. See Stout, supra note I and The Secret Diary, supra note 13 (discussing celebrity reactions to the
of diaries being made public).
Packwood, 845 F Supp. at 18-20.
Id.
Id.

possibility
211.
212.
213.

214. Id. See Anonymous, Writing the Journey: Privacy, at http://www.writingthejoumey. com/work
shop/privacy.htm (last visited Feb. 12, 2001) (copy on file with the McGeorge Law Review) (giving special
instructions on how to keep a journal private, including keeping the journal under "lock and key" and keeping it
with you at all times).
215. See supra notes 208, 214 (describing the lengths some must go to in order to safe-guard their privacy).
216. Fisher,425 U.S. at 391.
217. Id.
218. See In reJohanson, 632 F.2dat 1043 (stating "persons who value privacy may well refrain from reducing
thoughts to writing if their private papers can be used against them in criminal proceedings. This would erode the
writing, thinking, speech tradition basic to our society.").
219. See Reasonsfor Journaling,supra note 15.

220. See supra note 214 (describing the reluctance of public figures to keep diaries or journals).
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V. "CONTENT ANALYSIS" VERSUS "PRODUCTION ANALYSIS"

As diaries have played a significant role in our society, they should not be
admissible as evidence against the defendant- writer.22 ' Since the Supreme Court has
not decided how much protection personal papers should be afforded, scholars and
lower courts are left to debate the existence and scope of that protection. 222
The first step in excluding a piece of evidence as violative of the Fifth
Amendment is it must be testimonial in nature. 223 "[I]n order to be testimonial, an
accused's communication must itself, explicitly or implicitly, relate a factual
assertion or disclose information. 224 The Court explains it is the "extortion" of
information from a criminal defendant in an attempt to "force him 'to disclose the
contents of his own mind' that implicates the Self-Incrimination Clause. '225 Since
a diary records the contents of a defendant-writer's mind, it is testimonial in nature.
Therefore, a seizure of that diary should easily implicate the protections of the Fifth
Amendment.226
The second requirement necessary to exclude evidence under the Fifth
Amendment is that there be "compulsion. 227 While it has been argued there is no
compulsion in admitting diaries because the person wrote the words down
voluntarily and not at the behest of the government, 228 the issue is not that simple.
Although there may not have been compulsion to write a diary, when it is taken
pursuant to a search warrant or subpoenaed, there is compulsion. 229 The compulsion
is to make the testimonial statements therein available for use against the defendant
without the defendant's consent.230 It is doubtful when the accused was writing in
her diary she was doing so with the thought these words would be used in a later
criminal prosecution. Because of the subpoena or search warrant, the accused is
compelled to allow her words-the contents of her own mind-to be used against
herself in court. 231
In addition to Fifth Amendment objections to using such evidence, there is
another constitutional objection: seizing a diary violates the right to privacy. The
right to privacy is the constitutional basis for greater protections under the "content

221. See supra Part IV.B (discussing the role of diaries in our society, both in the past and today).
222. See supra Part IV.A (discussing the current legal debate regarding privacy protections for diaries).
223. See Schmerber v. California, 384 U.S. 757, 760-65 (1966) (holding a blood sample does not implicate
the Fifth Amendment because it is physical, not testimonial evidence).
224. Doe, 487 U.S. at 210.
225. Id. at 211 (quoting Couch, 409 U.S. at 328 and Curcio v. United States, 354 U.S. 118, 128 (1957)).
226. Id.
227. Fisher, 425 U.S. at 423 (Brennan, J., concurring) (finding "it does not follow that the [Fifth Amendment]
protection is necessarily unavailable if the papers were prepared voluntarily, for it is the compelled [piroduction
of testimonial evidence, not just the compelled creation of such evidence, against which the privilege protects.").
228. Doe, 465 U.S. at 618 (O'Connor, J., concurring).
229. Id.
230. Id.
231. Id.
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analysis" approach: the protections provided depend upon the private nature of the
document.
The right to privacy is not explicitly enumerated in the Constitution; it is derived
from many parts of the Bill of Rights. 2 It was "created" by the Supreme Court as
a necessary doctrine to protect those rights essential to freedom and liberty. 233 In
later decisions, the Court expanded this right to privacy to include "fundamental"
rights: the right to marry,234 the right to an abortion,235 the right to refuse medical
treatment 236 and the right to determine how one's child is raised. 237 The Court also
to
recognizes "lesser" rights under the rubric of the right to privacy: the right 239
238
confidentiality in one's psychiatric records, the right to protect one's reputation,
one's own home, 240 and the right of
the right to posses pornographic materials24in
1
foster children to be placed in safe homes.
Of interest to this Casenote is the idea that, taken together, "the Fourth and Fifth
Amendments delineate a 'sphere of privacy' which must be protected against
governmental intrusion., 242 Similar to the aforementioned-recognized rights, the
protection of diaries is not in the letter of the Constitution, but it most certainly falls
philosophy.243 Therefore, diaries should be protected under the
within its spirit and
244
right to privacy.
VI.

PROPOSAL FOR LEGISLATION

The outlook for a court ruling that there is a constitutional protection for diaries
is bleak, given the trend in the judiciary to view Fourth Amendment protections as

232.
233.
234.
235.
236.
237.
238.
239.
240.
241.
242.
243.
244.
a diary by

Id.
Id.
Zablocki v. Redhail, 434 U.S. 374, 383-87 (1978).
Roe v. Wade, 410 U.S. 113, 152-56 (1973).
Cruzan, 497 U.S. 261, 278-80 (1990).
Troxel v. Granville, 530 U.S. 57, 63-66 (2000).
F.E.R. v. Valdez, 58 F.3d 1530 (10th Cir. 1995).
Aponte v. Calderon, 176 F. Supp. 2d 135 (2001).
U.S. v. 12,200 Foot Reels of Super-8MM Film, 413 U.S. 123 (1973).
McCall v. Dept. of Human Res., 176 F. Supp. 2d 1335 (2001).
Couch, 409 U.S. at 339-40 (Douglas, J., dissenting).
See Part I (discussing the historical and modern significance of journal writing).
See Couch, 409 U.S. at 339-40. Justice Douglas makes a compelling argument for the privacy rights in
stating:
The personal effects and possessions of the individual (all contraband and the like excepted)
are sacrosanct from prying eyes, from the long arm of the law, from any rummaging by
police. Privacy involves the choice of the individual to disclose or to reveal what he believes,
what he thinks, what he possesses .... Those who wrote the Bill of Rights believed that
every individual needs both to communicate with others and to keep his .affairs to himself.
That dual aspect of privacy means that the individual should have the freedom to select for
himself the time and circumstances when he will share his secrets with others and decide the
extent of that sharing.
Id. at 341. See also supra notes 34-36 and accompanying text (describing the earliest interpretations of the intent
behind Fourth Amendment protections).
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procedural and Fifth Amendment protections as applying strictly to compelled
testimony, rather than compelled relinquishment of the diary itself.245 Accordingly,
an alternative to safeguard the privacy of those who keep diaries is the enactment
of a statutory privilege encompassing diaries.
The rules of privilege have a long history, and in determining their propriety,
it is important to look to the policy behind them. 46 At the outset, privilege keeps
relevant information out of court.247 Privilege rules protect "interests and
relationships" which "are regarded as of sufficient societal importance to justify
2 48
some sacrifice of availability of evidence relevant to the administration ofjustice.
There are two rationales for the concept of privilege. The first rationale-the
utilitarian rationale-is that "public policy requires the encouragement of the
communications without which these relationships cannot be effective. ' 249 The
utilitarian rationale likely would not apply very strongly to diaries because people
still keep diaries knowing there is no protection for them under the law. 25 0 On the
other hand, the availability of such a privilege would likely encourage more people
to keep diaries.2
Under the second rationale-the privacy-protection rational-"certain privacy
interests in the society are deserving of protection by privilege irrespective of
whether the existence of such privileges actually operates substantially to affect
conduct within the protected relationships. 25 2 This theory would protect private
diaries from being admitted in criminal cases because it largely relies upon the
tremendous privacy interest writers have in their diaries.253
A privilege for diaries is comparable to the privilege between therapist and
patient or between priest and penitent.25 4 In fact, the utilitarian theory does not really
apply to the priest-penitent evidentiary privilege. 5 In many religions, "penitential
communications are required or encouraged by religious tenets" and are "likely to
continue to be made irrespective of the presence or absence of evidentiary
privilege., 256 Their likely origin is the "inherent offensiveness of the secular power
'27
attempting to coerce an act violative of religious conscience. 1

245. See supra notes 76-79, 91-95 and accompanying text (showing the Supreme Court's recent treatment
of these amendments).
246. MCCORMICK ON EVIDENCE § 72 (John William Strong et al. eds., 4th ed. 1992).
247. Id.
248. Id.
249. Id.
250. See supra note II and accompanying text (describing the current popularity of diaries); see also
supra notes 208, 214 and accompanying text (describing the security measures some take to protect their diaries).
25 I. See supra note 214 (discussing the reluctance of public figures to keep diaries).
252. MCCORMICK ON EVIDENCE, supra note 246, § 72.
253. Id.
254. As both are based on a desire to respect the privacy of the relationship being protected.
255. MCCORMICK ON EVIDENCE, supra note 246, § 76.2.
256. Id.
257. Id.
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Similarly, although people who keep diaries might still keep them in absence of
a privilege, there is something "inherently offensive" about the government seizing
such writings in order to use the writer's words to convict him of a crime. 8 Since
the courts have been unwilling to grant such privacy protection under the
Constitution, state legislators should create such a statutory protection.
This protection for diaries would likely be supported by the academic
community, since there are many groups interested in the "preservation or creation
of particular privileges. 259 Such interest may have been "precipitated by a
generalized concern over the increasing intrusiveness of modern society into human
privacy, a concern reflected in several Supreme ' 26Court decisions conferring
constitutional status upon certain aspects of privacy. 0
The protection of diaries from governmental seizure is long overdue and a
statutory privilege keeping such documents out of court would protect diaries. In
applying such a privilege, courts would have to undergo a "contents analysis" in
order to determine if a document fits within the privilege.2 6' However, this
additional effort would be worthwhile to protect the interests of diary-writers and
others because "the focus on privacy as an operative basis for the recognition
of
262
development.
overdue
and
healthy
a
be
to
believed
is
some privileges
VII. CONCLUSION

The contents of a personal diary are extremely private. 263 A diary contains the
writer's fears, desires, and insecurities-all of which the writer does not want to
share with others. 2 4 A diary is a place where writers can learn about themselves and
work out personal issues.265 If such a writing is not protected against governmental
intrusion, by the right to privacy in the Constitution, it is hard to imagine what is.
Although the protection afforded private papers in Boyd has been eroded, it has
never been overruled as it relates to personal papers.266 Subsequent cases speak only
of business papers.2 67 The Virginia Court of Appeals, in Moyer, eliminated all Fifth
Amendment protections and declined to reach the issue of whether or not the Fourth

258. Id.
259. Id. § 77.
260. Id.
261. The privilege, as outlined above, would protect privacy because of the nature of the writing, therefore,
the writing would have to be examined to see if its nature fit within the privilege.
262. MCCORMICK ON EVIDENCE, supra note 246, § 77.
263. See supra notes 12-15 (describing the importance of diaries to their writers).
264. See Smith, supra note 11 and Writing the Journey: Privacy,supra note 214 (describing the new options
for security in diaries).
265. See Journal Therapy, supra note 15 (describing the benefits of keeping a diary).
266. See supra Part II (describing the history of constitutional protections for private papers).
267. See supra Part II (describing the cases following Boyd).
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Amendment protects diaries. 68 Consequently, many lower courts must grapple with
the issue of what protections are afforded to personal papers.269
The division among lower federal courts and state courts on this issue of
constitutional law necessitates Supreme Court intervention to set a clear standard.270
It is unlikely any Fifth Amendment argument will prevail because there is no
compulsion to write a diary.27' In terms of the Fourth Amendment, a good case can
be made that a search of a diary is unreasonable.272 Searching a diary resembles the
"general searches," which the Fourth Amendment prohibits. 73 However, if the
reasoning in Moyer is accepted-that because of the uncertainty in the law, a
"search" of a diary should not be excluded based on the good faith exception to the
exclusionary rule-this issue may never be decided. 74 Therefore, state legislators
and Congress need to draft such a privilege. If such efforts are not taken to safeguard
privacy interest in diaries, there could be serious consequences for society. For
example, our presidential libraries could be bare of accounts of past presidents
experiences in ruling our nation. Historical accounts will be empty of the anecdotal
and moving accounts of individuals living during such times. And those who are
unable to afford a psychologist will be forced to deal with their problems internally,
rather than having the outlet of a diary to work out their feelings. Even worse, those
who do keep diaries may resort to Charles Dickens' habit-to burn each diary at the
end of the year.275

268. See supra Part III.B (outlining the majority decision in Moyer).
269. See supra notes 57, 69, 74 (describing the different analysis state and lower federal courts have used in
deciding these diary cases).
270. See supra notes 51, 69, 74 (showing the dissention among lower courts).
271. See supra notes 176-85 and accompanying text (describing and applying "production analysis" to the
diary problem).
272. See supra Part II.B (outlining possible Fourth Amendment arguments for the protection of diaries).
273. See supra notes 105-09 (describing a "general search" and how this applies to diaries).
274. See supra Part III (explaining the holding in Moyer and the ramifications it will have on future diary
cases).
275. Smith, supra note 11, at D10.

